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of radical political writings —forms the
intellectual ground bass. The painful dis-
cords emerging in Bale's account are oc-
casioned in the early years by poverty
and crushing labor, in the middle years
by vexing personal relations with pub-
lishers, and in the later years by increas-
ing illness and confinement,

The last testimonies make sad read-
ing. In a self-epitaph 1o be inscribed on
the back of his portrait, Clare finally
solves “the Riddle nature could not
provethe now understands that Nature,
not Mary Joyee, was his true beloved,
and he her husband. Dying, he leaves her
a widow:

Bard of the fallow field

And the green meadow
Where the sweet birds build,
Mature thy widow. ...

Bard o' the mossy shed,
Live on for ages:

Daisies bloom by thy bed
Aad live in thy pages

There are no poems surviving from
1852 to 1859, though in 1860 Clare began
to write again, chiefly trifles. His mind
wis [ailing, perhaps from strokes; it was a
stroke that killed him in 1864, A letter
survives from 1860, which he wrote in
answer to a man who had ingquired at the
asylum about his well-being:

Diear Sir

l'am in a Madhouse and gquite forget
vour Mame or who you are—you
must excuse me for [ have nothing o
comniunicate or tell of and why [ am
shut up I dan’t know—1 have nothing
tasay so | conclude

Yours respectfully

John Clare

“This is a volce,” comments Bate, “not
ol madness but of quiet despair.” But it is
nat really the voice of sanity, either; it
speaks from an Archimedean point guite
oulside the social world, (Earlier Clare
was able, and had permission, to walk
into town, buy tobaceo, sit and talk 10 vil-
lagers—to live at a closer proximity o
human beings. By 1860, his powers had
failed, and he would often sit vacantly in
his chair at the asvlum. The tone of the
letter is as much vacant as despairing.)

Batec closes his narrative of the life
with another of Clare's seli-epitaphs, this
one from a late poem called “The Peas-
ant Poet™:
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Acsilent man in life's allairs
A thinker [rom a boy,

A Peasant in his daily cares
The Poet in his joy.

The thinking of the naturalist, the daily
cares of the laborer, and the joy of vision
remained enduring co-presences in the
poet's mind.

It is useful, especially for the Ameri-
can reader, to absorb the biography of
Clare along with the poems. Bate evokes
the ravages of enclosure, the horrors of
parish relief, the desperate unemploy-
ment of seasonal laborers, the dank con-
ditions of rural cottages, the plague of
tuberculosis that killed so many of the
poor, the difficultics encountered by any
laborer—even one of genius—in plac-
ing his work before the public eye, the
landscapes in which Clare lived, the
folk customs that he commemorates.
The reader is deftly carried along into
Clare’s  nineteenth-century  environ-
ments— literary London, asylums for the
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insane, the servants’ quarters in wealthy
houses. And Bate's appraisals of the po-
ems are vigorous, fair, and well-phrased.
They cannot go very deep—this being a
biography —but they are on the whole
accurate and pointed. The textual ex-
planations in the appendix to the biogra-
phy cannot explain or justify all the edi-
torial choices made, and punists may well
prefer the earlier, unmodernized Pen-
puin Selected Poetry. Bul Bate's biog-
raphy and Selected Foetry, aimed at
“readers new to Clare,” ought to attract
many to the poet and his inexhaustible
poems, Clare was a very lovable man,
who honored his parenis, loved his chil-
dren and saw to their -education, and
valued his home, his friends, and his
books. He deserved better than the
wretchedness that marred his life and
isolated him from others. That he could
remember and grasp joy, even in “the
vast shipwreck of [his] life's esteems”
testifies to the cmotional tenacity of his
inner light. w

Jeffrey Rosen

Lincolnv. Lincoln

LincoLx's CONSTITUTION
By Daniel Farher
(University of Chicago Press,
240 i, 827.50)

UR GREATEST PRESIDENT

was also our most constitu-

tonally precise president.

From his earliest days in

politics, Abraham Lincoln
evaluated national policies in constitu-
tional terms, and he demanded that the
government justify its actions by point-
ing to the legal authority that supported
them, As a first-term congressman in
1847, he challenged President Polk's
claim that Mexico had provoked a war
with the United States by introducing
“spot resolutions” demanding that Polk
identify the precise spol on American soil
where American blood had been spilled
as a result of Mexican attacks (In fact,
Lincoln suggested, the troops may have
been fired on after thev crossed the hor-
der into Mexico,) Later, running for Sen-
ate against Stephen Douglas, Lincoln re-
jected the Dred Seott decision as a linal

resolution of the constitutional issue of
the status of slaves. In his debate with
Douglas, he criticized the decision’s
claims about constitutional history and
precedent with technical sophistication,
and by his first inaugural address Lincoln
insisted that the decision was constifu-
tionally binding on the parties concerned,
but not necessarily on the country as a
whole. As president, Lincoln was similar-
ly attentive to constitutional and statu-
tory arguments, He insisted that the fed-
eral povernment was obligated to resist
Southern secession because it violated
the Constitution; and he insisted that his
powers as chief executive allowed him to
abridge individuals' rights such as habeas
corpus, jury trial, free speech, and private
property in order 1o preserve the Union,
Today, seli-styled constitutional prag-
matists and defenders of broad executive
power in wartime have little patience for
the technical details of the arguments
that Lincoln offered to justify his actions.
The president should be able to do what-
ever he likes to defend the country
apainst a serious threat, they argue, and
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insisted, or whether the national and
state people shared a kind of “dual
sovereignty,” as James Madison sug-
gested, The guestion way settled in
practice —il nat in theory: might does
not make right or wrong —at the Bat-
tle of Appomattox, which represented
i forcible rejection of Calhoun's view.
But even before the Civil War, Farber
concludes that the constitulional argu-
ments in fvar of Southern secession
were weak, Madison, whose view was
at odds with Lincoln in recognizing
that the sovereignty of Lhe people
sometimes expressed ilsell in federal |
rather than national acts (such as rati- |
fication), argued strenuously apainst

the power of individual states to nul-

lily federal laws with which they

disngreed. Madison said that nullifi-

cation would allow a single state (o

immunize itself from constitutional

restrictions —implicitly amending the |
Constitution without the consent of |
three-Tourths of the states, as required |
by the Constitution itself Madison |
expressed similar doubts aboul the |
power to secede, insisting in o letter ‘

to Hamilton that ralification must
be permanent and irrevocable, for if
slates reserved a right to withdraw
from the Union, ratfication would be
conditional and the contract between
the states would not be reciprocal, For
these and other reasons, Farber cone-
cluces that neither the text of the Consn-
tution nor the ratification debates pro-
vides much support for o power (o
secede, and the available evidence leans
in the other direction

The unconstitutionality of Southern
secession was nol o technical quibble for
Lincoln, because it was at the heart of
his claim that his oath of office required
him 10 use [oree Lo save the Union. Far-
her asks whether Lincoln usurped con-
gressional power in dispatching troops
without congressional approval and con-
cludes, in most cases, that he did not.
[n calling up 75,000 militiamen and
closing Southern ports, he was acting
according o explicit congressional au-
thorization. In sending troops to Fort
Sumnter Lo carry supplies toa federal fort
under Southern atlack, he was acting
without explicit congressional authori-
sation, but Congress later endorsed his
actions, Me responded (o emergencics
as viporously as he could, but he was
serupulows in attempting to shore up the
constitulionalily of his actions as soon
as possible.
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When the dread shimmering gadfy strikes in summer
Earth bears none frailer than mankind, What man

Will tell the tale in song for penerations

The: whole world knows what city

Amdd the two éyes, thal were so brilliant, dirtied the
Here the enclosures, entrance ways, and rooms
A preat vault where pold and bronee lay piled

Thoughts might run—but no one gpoessed the truth

I curls like petals of wild hyaeinth

Untouched, unmourned, when other cares compelled us
We pershed there as well, for we could never

Know anything of death and the black terror
Whose mind moved through the combat now to come

Sparing nothing, squanderimg everything

LARRY BRADLEY

INUDLE'S MOST CONSTITUTION-

ally controversial acl was his
suspension of habeas corpus.

Habeas corpus is the wril that

allows a suspect to challenge the legality
of his detention, and alter Lincoln sus-
pended it thousands of citizens were ar-
rested and detained withoul any judicial
hearing. Although the secretary of war,
William Seward, boasted to the British
ambassador that he had more power than
the king of England and could order the
arrest of any citizen by ringing a bell on
his desk. fewer than one thousand citizens
wore arresled under Seward’s supervi-
sion, and Farhber says that Lincoln acied
with as much circumspection as the emer-
mency allowed. Bul this by stsell does
not justify his actions: the great constitu-
tional question was whether Lincoln had
usurped Congress's authority by suspend-
ing habeas corpus on his own, without
secking congressional approval, {After
Congress approved Lincoln’s actions rel-
rospectively, the question hecame moot.)
Dwuring the period before Congress
erclorsed the suspension, one of the carly
detainees, John Merrvman, challenped
the constitutionality of Lincoln's actions.
arguing Lhal they violaled article 1, sce-
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tion Y of the Constitu-
tiom, which provides that
“the Privilege of the Wril
of Habeas Corpus shall
not be suspended, unless
when in Cases of Rebel-
lion or Invasion the pub-
lic safety may require it.”
Lincoln  suspended  the
writ aller & Ballimore
mob blocked the passage
of Ulnion troops 1o defend
capital, Merrvman
wis arrested after being
charged  with  drilling
troops to aid the Confed-
eracy; and his challenge
0 Lincoln™s actions sel
the stage for a confron-
tation  between  Lincoln
| and Chief Justice Roger
Taney, In ruling Merry-
man's arrest unconstitu-
tiomal, Taney's decision
offered plausible consti-
ttiona] challenges Lo Lin-
coln's actions. He noted
that the constitutional au-
thorization for suspend-
img  habeas corpus s
found in article 1, which
deals with limitations on
the legislature’s pawer, nol in article 2,
which deals with executive power. Also,
the English monarch had been deprived
of the power to suspend the writ, and
authorities such as Chief Justice John
Marshall had concluded that Congress
alone had the power 1o suspend the writ.

Lincoln responded to Taney's opinion
by essenlially ipnoring it: he delivered an
address on July 4 that made no explicit
reference to Taney bul asked whether
“all the laws fur one” were to go unexe-
cuted, “and the government itself go to
meces, lest that one be violated?" Con-
gress eventually settled the dispute in
March, L2868, witli a law declaring that the
president did indeed have the power 1o
suspend the writ of habeas corpus (The
statute was vapue aboul whether Con-
gress was giving the president the power
Lo suspend the writ or recognizing the ex-
istence of the president’s power aller the
fact.) Lincoin reluctantly expanded the
scope of the suspension until it covercd
the entire nation, noting m o memoe that
“unless the necessity for these arbitrary
arrests s manifest, and wegene, | prefer
they should cease,”

Was Lincoln's action conslitutzonal?
Farber savs that “the president’s power to
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make war in response to:‘sudden attack’
is the most plausible source of his author-
ity to suspend habeas in the theater of en-
suing war.” I the president can supple-
ment the congressional power to make
war in emergencies, he can probably also
take other emergency measures, such: as
suspending habeas or declaring martial
law, at least when Congress has not spo-
ken to the contrary. Also;a federal circuit
court held that the statutes authorizing
Lincoln to call out the militia implicitly
authorized him to declare martial law

and to suspend habeas corpus, and Justice’

.Holmes endorsed this initerpretation in a
later Supreme Court :opinion. Holmes,
who had been wounded in the Civil War
and was not squeamish about emergency
powers, concluded that the power to de-
tain dangerous individuals goes ' along
with the power to use deadly force
against them. For these reasons, Farber
concludes that “on balance Lincoln’s use
of habeas in areas of insurrection 6r actu-
al war should be considered constitution-
ally appropriate, at least in the absence of
any contrary action by Congress.” Given
the riots in Baltimore when the war
broke out, the suspension ‘of habeas in
Merryman’s case could have been justi-
fied as an emergency military measure.

T IS EASY ENOUGH FOR JUDGES OR
commentators to construct a retro-
spective constitutional justification

.for most executive actions during
wartime. What is striking about Lincoln’s
achievement is that -he did not rely on
others to provide constitutional justifica-
tions for his actions after the fact; he justi-
fied them himself, with such analytical
precision and legal sophistication that,
even:in retrospect, his own constitutional
account of his actions surpasses any other.
He did not argue that the president as
commander-in-chief can ignore the Con-
stitution -or federal statutes, denying the
prerogatives of Congress. He did not in-
sist that he alone, as president, had the
power to judge:the constitutionality of
his own actions, refusing to entertain the
possibility of review by the courts. In-
stead, his defense of his arguably illegal
actions took two parts: First, he insisted
that his actions, “whether strictly legal or
not,” were a response to public necessity,
“trusting, then as now, that Congress
would readily ratify them” when given
the opportunity. This trust was vindicated,
and Congress did indeed respond with
legislation ratifying Lincoln’s transfer of
money to private hands, expansion of the

HE NEW REPUBLI:

military, and suspension of habeas corpus.
Second, Lincoln insisted that his suspen-
sion of habeas corpus, evet if technically
illegal, was not inconsistent with his oath
to “take care that the laws be faithfully
executed.” He did not claim that emer-
gency situations override his constitution-
al duty to uphold the law--only that in
situations where full compliance was im-
possible, he needed to choose the lesser of
two evils. This combination of constitu-
tionalism and pragmatism is hard to find
in our greatest justices and is unmatched
in any other president.

There remains the question- of Lin-
coln’s decision to ignore Taney’s order,
which he never acknowledged. He did
not take the crude position that presi-
dents never have to submit to a judicial
review of their decisions in’ wartime; his
position was more technically precise. He
had already committed himself, in his
comments on the ‘Dred Scott case, to thé
proposition that the’ parties to & federal
case were bound to obey a decision with
which they disagreed.:In the'Merryman
case, however, Lincoln was ignoring a ju-
dicial order issued dlrectly to the.execu-

tive branch. Was this a violation of a legal -

duty, and therefore of his oath to uphold
the law? Farber emphasizes that Tincolh
did not defend the president’s right to
nullify or:to ignore an-order with which
he disagreed. Instead-Lincolni assumed
that if his own suspension of habeas cor-
pus was valid, he was entitled to 1gnore
Taney’s order. Farber con51ders the possi-
bility that this judgment was correct on
the technical ground that a-valid suspen-
sion of habeas corpus eliminatés a court’s
jurisdiction to review: the suspension, and
if Taney lacked jurisdiction to hear the
case, his orders could create no legal
obligations.

As ‘a precedent for this view, Farber
cites ‘the ‘practice of the Revolutionary
War officer who ignored habeas petitions
from the states on ‘orders from the Conti-
nental Congress. The Framers seemed to
endorse this practice, confident that the
president  was not unchecked because
Congress had the final word about
habeas and could intervene at any time.
“Under this analysis, Lincoln’s action in
Merryman would not stand for any: gen-
eral right to disobey judicial decrees,”
Farber concludes. “It would stand only
for a limited right to disobey decrees
when the judge lacked the sheer power to
issue a binding order. If this jurisdictional
analysis is rejected, however, we should
concede that Lincoln’s action was unlaw-

ful,”.and. could be justified only in the
name of necessity.

Farber’s legal analysis is"as techmcal
as his subject demands, but he does not
limit his defense of Lincoln to technicali-
ties. He stresses also Lincoln’s character:
his unique ability to combine a “ruthless
pragmatism -and a fidelity to. principle”;
his- moral judgment; courage, and hu-
manity; his “unshakeable determination
combined with a shrewd sense of reality.”
Lincoln’s character appears especially re-
markable when' contrasted with' that of
his opponents—in particular Taney, who
was an able lawyer and not a bad man,
but arrogant and rigid; full of an inflated
sense of judicial power; a man who went
out of his way to -deny any flexibility to
the president in:a time of emergency,
refused to allow the. government to be
heard, mocked Lincoln,and circulated his
opinion as widely as possible to embar-
rass the administration. (I have an 1862
pamphlet -edition of the decision, gran-
diosely-titled “Decision of Chief.Justice
Taney in the-Merryman Case upon the
Writ of Habeas Corpus;” which notes that
it was published on Taney’s authority.) “A
judge:with a little less self-righteousness
and a little more humility might still have
ruled against Lincoln, but he would not
have overreached so badly,” Farber con-
cludes. “It was much the same arrogance
that led Taney to think he could settle the
slavery issue smgle-handedly with - his
Dred Scott opinion.” »

‘[AT CONTEMPORARY LES-
ons. can..be: drawn from
.incoln’s efforts to recon-
ile“the requirements of
security with those of constitutional lib-
erty?. Farber draws few direct compar-
isons with our current debates about lib-
erty and security, and he is right to be
circumspect. Our modern national secu-
rity state has:the potential-to threaten
civil liberties far more dramatically than
the embattled federal government over
which Lincoln presided. Indeed, as Far-
ber notes; Lincoln’s: military: arrests re-
flected the weakness of the federal gov-
ernment, not its strength. There were
only seventy federal judges in the entire
country-too few to review the thou-
sands of arrests made by military officers
in the press of events. Given the primitive
national security apparatus at his dispos-
al, Lincoln:could not have acted as a dic-
tator even if he had wanted to do so.
Despite the great legal and technolog-
ical differences between the scope of fed-
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eral power today and in Lincoln’s time,
one lesson emerges clearly from Farber's
narrative, and it is the danger of putting
too little or too much faith in law during
times of national emergency. On the one
band, there are executive unilateralists
teday who insist that the president should
be essentially unconstrained by congres-
sional or judicial oversight. He should do
whatever is necessary to meel Lhe exigen-
cies of the emergency, and because con-
stitutional law is malleable, his aides will
find il easy enouph to justify his actions in
retrospect without worrving too much
about the precise source of the legal au-
thority at hand. The president’s actions
should be judged pragmatically rather
than legalistically, these self-styled prag-
matists argue; and he should have no
qualms about abndging liberty so long as
the abridgments result in greater security,

The: precision of Lincoln's legalisms
reveals the plibness and the arrogance of
the pragmatist position. For Lincoln, the
political effectiveness of his actions was
inseparable from his legal analysis: he
frankly acknowlédged actions that he
knew tested constitutional limits, and his
willingness to seek congressional approv-
al for his most controversial actions after
the fact helped to prevent a political
backlash that might have threatened his
ability to act decisively. Moreover, had
Lincaln been a less scrupulous lawyer, he
might have threatened civil liberties far
more dramatically than he did. “In the
end, some of what Lincoln and his subor-
dinates did excecded their constitutional
authority,” Farber notes, “What prevent-
ed these unauthorized executive actions
from becoming a threat (o the entire con-
stitutional order was Lincoln’s willing-
ness to seek congressional rotification
and face the legal consequences it was
not fortheoming.”

Lincaln’s ability personally to engage
the constitutional arguments of his cril-
ics—rtather than self-righteously dismiss-
ing them out of hand — led him to act with
as much moderation as circumstances
allowed. In the case of the most famous
interference with free speech, Lincoln re-
luetantly defended an order by General
Burnside that proclaimed that the “habit
of declaring sympathies for the encmy
will not be allewed.” Clement Vallanding-
ham, a well-known peace Democrat, was
arrested for violating Burnside’s order
after he called the war “wicked, cruel, and
unnecessary” and urged his audience to
vale “King Lincoln”™ out of office: Lin-
coln, embarrassed by the arrest, ultimate-
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ly ordered Vallandingham 1o be expelled
into Confederate territory rather than im-
prisoned—not a wonderful solution, but
restrained under the circumstances. And
in defending the general policy of military
arrest on the basis of public necessity, Lin-
coln insisted that it would be wrong to ar-
rest citizens simply for criticizing the ad-
ministration; instead arrests might be
necessary o prevent dangerous individu-
als from encouraging desertions from the
army or to prevent the raising of troops.
“BMuost T shoot a simple-minded soldier
boy who deserts” Lincoln asked, “while 1
must not touch a hair of a wiley agitator
who induces him to desert?” While Lin-
coln's actions may nol pass muster under
modern First Amendment doctrine, his
serupulous concern for answering his crl-
ics on their own terms contrasts dramati-
cally with the current defenders of execu-
tive power who, unwilling or unable to
engage their critics, prefer to dismiss them
out of hand,

If Lincoln’s example shows the dan-
ger of being careless about constitutional
limitations, it also shows the danger of
being paralyzed by them. For Lincoln, le-
palisms were 1ools in the broader constj-
tutional project of preserving the Union;
he never hesitated 1o take actions neces-
sary to preserve the Union because he
found no controlling legal authority o
justify them. Unlike anti-war civil liber-
tarians today who insist that the presi-
dent may not act unless there is clear con-
stitutional or statutory suppaort for each
of his actions in domestic or international
law, Lincoln understood that the execu-
tive's overarching duty is to prescrve
constitutional order, and a few laws may
need 10 be bent or broken in order 1o
save the rule of law itself He was both a
constitutionalist and a pragmatist, which
is an achievement that none of the cur-
rent partisans of pragmatism or constitu-
tionalism have managed to achieve. That
is why his constitutional vision remains
unmatched in American history.

Above all, Lincoln understood the im-
portance of addressing his enemies as
well a3 his friends in the only common
language they shared: namely, the one
rooted in the legal language of the Consti-
tuton itsell What made Lincaln great was
his insistence that he could be the leader
of all the people in the Union, cven those
who were trying to destroy it, (The wis-
e and the grandewr of his Second Inau-
gural Address were owed 1o this expan-
sive conception of his historical responsi-
bility.) He understood that at a time when

the clashing sides agreed on nothing clse,
they could agree on the importance of de-
bating the meaning of the constitutional
text itself, Lincaln's faith in the power of
law 10 bind and 1o unite was his earliest
faith, and it is the consistent theme from
the beginning of his career as an obscure
lawyer to the end when he was apothe-
osized into America’s martyred constitu-
tional saviar,

N HIS ADDRESS TO THE YOUNG
Men's Lyceum of Springfield, Iii-
nois in 1838, Lincoln argued that
the preatest danger facing America
comes not from some “transatlantic mili-
tary gianl” such as European or Asian
or African invaders If the danger is to
reach our shores, Lincoln argued, “it must
spring up amongst us; it cannot come
from abroad. If destruction be our lot we
must ourselves be its author and finisher.”
The danger that Lincoln feared most was
mob rule—"the increasing disregard for
law which pervades the country—the
growing disposition to substitute the wild
and furious passions in lieu of the sober
judgment of courts, and the warse than
savape mohs for the execulive ministers
of justice.” He noted the wave of mob vio-
fence that was sweeping the country from
New England {0 Louisiana —the lvnching
of gamblers, the burning of African Amer-
icans, the shooting of newspaper editors,
and the execution of suspected murder-
ers. In the midst of a nation seized by the
“mobocratic spinit,” Lincoln worried that
adictator could rise up among the people,
resolved 1o destroy our constitutional lib-
erties in arder 1o satisly his own ambition,
Ta fortify against this danger, Lincoln
urged his audience to be guided by rea-
son—"cold, caleulating, unimpassioned
reason” —rather than the passion that
“has helped us, but can do so no more”
He concluded by challenging his audience
1o revere the laws and the Constitution in
the face of its anxieties and fears: “Let
every American, every lover of liberty,
every well-wisher to his posterity swear
by the blood of the Revolution never to
viulate in the least particular the laws of
the country, and never to tolerate their vi-
olation by others.” Instead of dismissing
the value of legal argument, Lincaln chal-
lenged the members of his audience to
transcend their baser impulses and em-
brace an ideal larger than themselves, the
ideal of constitutional liberty, It is unfor-
tunate that some of those who now claim
Lineoln’s mantle have lost his faith m the
Law itsclf. m




