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DID BROWN MATTER?

On the fiftieth anniversary of the falzled desegregatzon case, not everyone is celebmtmg

BY CASS R. SUNSTEIN

i

Court announced its: decision:in
the case of Brown v, Board of Education.
“Separate educat10na1 facilities are inher-
ently unequal,” the Court ruled unani-
mously, declaring that they violated the
equal-protection clause of the Fourteenth
Amendment: It thus overturned the doc-
trine of “separate but equal,” which had
been the law of the land since 1896,
when Plessy v. Ferguson was decided.
The Brown ruling—the culmination of a
decades-long effort by the N AA.CP—
has today acquired an aura of inevitabil-
ity. But:it didn't seem inevitable at the
time. And the fact that it was uhani-
mous was little short of miraculous.
When the school-segregation cases
first came before the Court, in 1952, the
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]usuces all Roosevelt aqd Truman ap-

pointees; were split over the constitu~ -
‘tional ‘questions. Only four of them

(Wﬂham O.-Douglas; Hugo L. Black,
Harold H. Burton, and Sherman Min-
‘ton) were solidly in favor of’ overtum-
ing Plessy. Though there is no-official
record of the Court’s internal delibera-
tions, scholars of the decision—notably
Michael J. Klarman, a professor of law
and history at the University of Vir-
ginia—have been able to reconstruct
what went on through the j )usnces con~
ference notes and draft opinions. Chief
Justice Fred M. Vinson, a Truman ap-
pointee from Kentucky, argued that
Plessy should be permitted to stand.
“Congress has not declared there should
be no segregation,” Vinson observed,

and surely, he went on, the Court must
be responsive to “the long-continued in-
terpretation of Congress ever since the
Amendments.” Justice Stanley F. Reed,
also a Kentuckian, was even more skep-
tical of overturning segregation. “Ne-
groes have not thoroughly assimilated,”
he said; segregation was “for the benefit
of both” blacks and whites; and “states
should be left to work out the problem
for themselves.” The notes for Justice
Tom C. Clark, a Texan, indicate greater
uncertainty, but he was clearly willing to
entertain the position that “we had led
the states on to think segregation is OK
and we should let them work it out.”
Justices Felix Frankfurter and Rob-
ert H. Jackson, though staunchly op-
posed to segregation, were troubled by
the legal propriety of overturning a well-
cstablished precedent. "However pas-
sionately any of us may hold egalitarian

- views,"” Frankfurter, an apostle of judicial

restraint, wrote in a memorandum, “he
travels outside his judicious authority if
for this private reason alone he declares
unconstitutional the policy of serrega-
tion.” During the justices” deliberations,
Frankfurter pronounced that, considered

- solely on the basis of history and prece-

dent, “Plessy is right.” Jackson, for his
part, composed a draft opinion reflecting
his ambivalence. He acknowledged that
the Court’s decision “would be simple if
ot persmﬂl opinion that school segre-
mtion is morally, economically and po
litically indefensible made it legally so.”
But, he asked, “how is 1t that the Con-
stitution this morning forbids what for
three-quarters of a century it has toler- -
ated or approved?” Both Frankfurterand.
Jackson had been deeply affected by the
New Deal era, during which a right-
wing Suprcmc Court had struck down -
progressive legislation approved by their
beloved Franklin Delano Roosevelt, in-
cluding regulations establishing ‘mini-
mum wages. Frankfurter and Jackson.
believed in democracy and abhorred ju--
dicial activism. They also worried that
the judiciary would be unable to enforce
a ban on segregation, and that an unen-
forceable decree would undermine the

legitimacy of the federal courts. And so

the justices were at odds. In an unusual
step, the Court postponed its decision,
and asked both sides to reargue the case.

- In September of 1953, just before 3
Brown was to be reargued, Vinson died S



of a heart attack, and everything changed.
“This is the first indication that I have
ever had that there is a God,” Frank-
furter told a former law clerk. President
Eisenhower replaced Vinson with Earl
Wiarren, then the governor of California,
who had extraordinary political skills
and personal warmth, along with a deep
commitment to social justice. Througha
combination of determination, compro-
mise, charm, and intense work with the
other justices (including visits to the hos-
pital bed of an ailing Rebert Jackson),
Wiarren engineered something that might
have seemed impossible the year before:
a unanimous opinion overruling Plessy.
Thurgood Marshall, a principal architect
of the litigation:strategy that led to
Brown, recalled; “I was so happy I was
numb.” He predicted that school segre-
gation would be entirely starnped out
within five years. .

hat’s how Brown looked fifty years

ago. Noteveryone thinks that it has
aged well. Many progressives now argue
that its-importance has been greatly
overstated—that social forces and po-
litical pressures, far-more than- federal
judges, were responsible for the demise
of segregation. Certainly, Brown has
disappointed- those: who hoped . that it
would give black Americans equal edu-
cational opportunities. Some scholars on
the left even question whether Brown
was rightly decided. The experience of
the past half century suggests that the
Court cannot produce social reform on
its own, and that judges are unlikely to
challenge an established social consen-
sus. But experience has also underlined
Brown’s enduring importance. To un-
derstand all t}us, we need to step back
abit.

A quiz: In 1960, on the sixth anniver-
sary of the Brown decision, how many
of the 1.4 million African-American
children in the Deep South states of
Alabama, Georgia, Louisiana, Mis-
sissippi, and South Carolina attended
racially mixed schools? Answer: Zero.
Even in 1964, a-decade after Brown,
more than ninety-eight per cent of
African-American children in the South
attended segregated schools. As Klar-
man shows in his magnificent “From Jim
Crow to Civil Rights: The Supreme
Court and the Struggle for Racial

Equality” (Oxford; $35), the Court, on its

own, brought about little desegregation,
above all because it lacked the power to
overcome local resistance.

Not that it made any unambiguous
effort to do so. In the 1954 decision, the |

Court declined to specify the appropri-

ate remedy for school segregation, asking |

instead- for further arguments about it.
The following year, in an opinion known
as Brownv. Board of Education I, the
Court declared that the transition to in-
tegration must occur “with all deliberate
speed.” Perhaps fearing that an order for
immediate desegregation would result
in school closings and violence, the jus-
tices held that lower-court judges could
certainly consider administrative prob-
lems; delays would be acceptable. As
Marshall later told the legal historian
Dennis Hutchinson, “In 1954,1 was de-
lirious. What a victory! I thought I was
the smartest lawyer ini the entire world.
In 1955, 1 was shattered. They gave us
nothing and then told us to work for it. I
thought I was the dumbest Negro in the
United States.” As a Supreme Court jus-
tice, Marshall-—for- whom I clerked in
1980—liked to say, “Fve finally figured

out what ‘all deliberate speed’ means. It

”r”

means ‘slow.

Real desegregation began only whcn :

the democratic process demanded it—
through the 1964 Civil Rights Act and
aggressive enforcement by the Depart~

ment of Justice; which threatened to |

deny federal funds to segregated school

systems. But Klarman doesn't claim that |
Brown was irrelevant to the desegrega- |

tion struggle. In his view, the decision
catalyzed the passage of civil-rights leg-
islation by, in effect, heightening the
contradictions: inspiring Southern blacks
to challenge segregation—and South-
ern whites to defend it—more aggres-
sively than they otherwise would have.
Before Brown, he shows, Southern pol-
itics was dominated by moderate Dem-

ocrats, who generally downplayed racial -

conflicts. The Brown ruling radicalized
Southern politics practically overnight,
and in a way that has had lasting conse~
quences for American politics.

A case in point is Orval E. Faubus,
who became a national figure in 1957,
when, as the governor of Arkansas, he
used the state’s National Guard to defy

the courts and stop African-American:

children from attending high school in
Little Rock. But Klarman reminds us

No, It’s Nut icm Late

There is still plentyof time to plant any of

our 100s of treds, shrubs vines; perennials,
and annuals, All of our plants are in
superh shape) tended with care by profes-
sional growers and packed and zshipped
with equal attention. So don't spend your
weekend picking through tired plants ata
crivgded garden centen Let us deliver the
plants to your door—fist!

From now until the end of May, just
mention Source Code 10629 on our Web
site’ whiteflowerfarmucom: or when you
call us at 1-800-503-4624, Orders received
by Spmi will ship from our nursery in
Connecticut the next business day. We
look fGoward o Serving your

White Flower Farm

whm.ﬂ{:u.mfarm com

| F'I" I :
U
i

STEPHEN+-ZEH

BASKETMAKER

TrADITIONAL MAINE BASKETS

207-778-2351 ¥y
emﬂ:zd'shash@sumlm s
P.0.Box 381n Temple, Maine D3984

e 10 Million Pieces!

China, Crystl, Silver, Collectibles
8 ) Pk F.'J-."'h"n' Woee = BrpdSed

G REPLACEMENTS, LTD.

-BO0-REPLACE ¢ |«Hﬁ(]—"":_' 5223
l"': } B, 20020, Girenskxam, NC 274250 = Dept Y0
H'rt'll".!'l.'f.l:rl'({"ﬂﬂ TS Conie”

T
T ———

Py, frig fttidl 4 G raraper

Cat Couple Bracelet e )

_".P' .!f [

800 93901 H"«

Sofia fewelry. com

THE NEW YORKER, MAY 3, 2004 103



advertisement

nt Invi‘tes you t-n
look for these releases. T

"bookma_rks

i

Lo PR

Al | IB I]IETUN_,

T

8 Tha Politicsof 011 ant

~ The Hanmurtnn Agenda:
Haliburton's linkstol Dick
o and the United States milifgrya :
fh-' Hipoal H‘iu ||"|=--J=rq 'IHE H*LLIEURTGN
A4

Won'T be fhrrjn.j |J|'|T|I *J +.=n_-|!:_|:r 8,0 R

BUSH’S WAR

rom

REELE TION

F nag, 1'-|r WHITE H

JAMES MOOI E.

Runlry al ret P Bl Tiwne funty

04 IHE NEW YORKER, MAY 3, 2004

that, three years earlier, he had been
elected on a liberal, race-neutral plat-
form of spending more money on edu-
cation and old-age pensions. (His father,
a socialist organizer, gave him the mid-
dle name Eugene, in honor of Debs.) In
the early days of his term, he appointed
blacks to the Democratic Central Comi-
mittee for the first time, and desegre-
gated public transportation. Only after
public indignation over Brown swept
through his state, and his chief political
opponent accused him of being insuffi-
ciently zealous in resisting the deasion,
did he reposition himself as a racial
hard-liner.

Or consider “Big Jim” Folsom, once a
popular governor of Alabama. Folsom
was a racial moderate who refused to
join other Southern governors in a state-
ment condemning Brown, and went so
far as to invite Adam Clayton Powell to
the governor’s mansion. Folsom was de-
feated in the 1958 election by an ex-
treme segregationist. During the Brown
deliberations, Justice Black reportedly
predicted that overturning Plessy would
mean the end of mid-century Southern
liberalism, and his prediction was largely
borne out,

Klarman'’s story doesn’t stop there,
however. Because “the post-Brown racial
fanaticism of southern politics produced
a situation thavwas ripe for violence,” he
writes, Northerners soon found them-

selves outraged by televised scenes of

police brutality against peaceful black
demonstrators. The avil-rights lemsla-
tion of the sities, including the very laws
that led to the enforcement of Brown,
arose from a sort of backlash to the back-
lash. Given these complicated causal
chains, how important to our civil-rights
history, in the end, was Chief Justice
Vinsons fatal heart attack? Not very,
in Klarmans accounting: “Deep back-
ground forces™—notably, the experience
of the Second Woarld War and the en-
counter with Nazi racial ideology—"en-
sured that the United States would ex-
perience a racial reform movement
regd.rdltss of what the 511pnfmu Court
did or did not do.”

larman is far from alone in demot-
ing the Court's historic role in the
civil-rights movement. In *All Deliberate
Speed: Reflections on the First Half-
Century of Brown v, Board of Educa-

tion” (Norton; $25.95), Charles J. Ogle-
tree, Jr., a law professor at Harvard, con-
tends that Brown did nothing “to address
the social inequality that predominantly
harms African-Americans.” Ogletree
still regards Thurgood Marshall as a
genuine hero. But he believes that, under
the spell of both Marshall and the
Brown ruling, civil-rights advocates may -
have placed too much emphasis on the
courts, which are often unresponsive or
ineffective. If you want to improve edu-
cational opportunities for poor blacks, he
suggests, you might do better to put your
energies into, say, charter schools and
after-school programs. (Fe tells us about
some promising examples.) In Ogletree’s
view, Brown's unfulfilled promise reflects
not so much the Court’s limited author-
ity as the nation’s limited commitment
to racial justice. He points to a series of
Supreme Court decisions; starting in the
late nineteen-seventies, that sharply con-
fined the scope of affirmative-action
programs and that amounted to a “pro-
cess of undoing Brown.”

* This argument can be pressed even
further, as Derrick Bell shows in “Silent
Covenants: Brownv. Board of Education
and the Unfulfilled Hopes for Racial Re-

rm’” (Oxford; $25). In his view, Brown
has been not merely a disappointment
but a grotesque failure. Bell connects
that failure to a more general claim about
“interest convergence.” America makes
progress toward racial equality, he thinks,
only when such progressis in the interest
of whites. For him, Brown 1s a clear il-
lustration: the Court knew that invali-
dating segregation would help the na-
tion in its competition with Communist
nations and undermine subverswe ele-
ments at home. -

The argument (which Mary L.
Dudziak’s 2000 book “Cold War Civil
Rights” explored at length) isn’t as im-
plausible as it might at first seem. The
Department of Justice, in its brief before
the Court, quoted Secretary of State
Dean Acheson; who maintained that ra-
cial discrimination gave unfriendly gov-
ernments “the most effective kind of
ammunition for their propaganda war-
fare,” and remained “a source of constant
ernbarrassment to this government in the
day-to-day conduct of its foreign rela-
tions.” (IMore recent support for Bell’s
claim about “interest convergence”: when,

just a year ago, the Supreme Court stopped



short of invalidating all affirmative-
action plans, it referred to briefs it had

received from businesses and former -

military leaders arguing that affitmative
action was necessary for both corporate
success and national defense:) “Interest
convergence” motivated only the aboli-
tion of de-jure segregation; the nation, in
Bell's view, had no larger appetite for
racial justice.

Like Ogletree, Bell points out that,
even without compulsory segregation,
millions of ‘African-American children
continue to attend all-black schools; and
often receive a second-rate education, or
worse. In the nation’s urban centers, mil-
lions of African-Americans are jobless,
badly educated, and without marketable
skills, and are. thus propelled into crime,
domestic violence, and, ultimately, de-
spair. And he suggests that Brown shares
some of the blame: “The statement that
separate facilities were inherently unequal
served to legitimate current arrangements.
Thereafter, those blacks who remained
poor and disempowered were viewed as
having failed to take advantage of their
definitionally equal status.” Brown, then,
may have been something worse than
useless: an alibi for inaction.

If Brown was destined:to fail, as Bell
believes, what would he have had the
Supreme Court do in 19542 Surprisingly,
he argues that the Court should have
reaffirmed Plessy and: permitted segre-
gation to continue—but should have in-
sisted that separate must be genuinely
equal. Recognizing that “predictable out-
raged resistance could undermine and
eventually negate even the most com-
mitted judicial enforcement efforts,”
the Court should have required full en-
forcement of Plessy with a decree that
would have equalized educational op~
portunity immediately, with federal dis-
trict judges monitoring the process to
insure compliance.

It’s a bold and sobering counterpro-
posal. But it would have done nothing
about the injury produced by segrega-
tion, and it would have put federal courts
in an impossible position. How could
judges decide, in particular cases, whether
segregated schools really were equal?
To produce genuine equality, would they
have had to ask local school boards to
raise taxes, or to take funds from white
schools for the benefit of black schools?
The challenge of monitoring “separate but

equal” would have been at least as formi-
dable as the challenge of desegregation.

B rown has attracted scrutiny from an~
other set of legal scholars, who are
concerned with the proper role of judicial
authority. What is at issue, for them, isn't
the wisdom of the decision itself but
what the decisior: later helped to establish
and fortify—the widespread belief that

the Supreme Court has beena majorand

indispensable force for expanding our lib-

erties. In the 1975 foreword to the classic

history of Brown, “Simple Justice” (which |

has now been issued in a revised edition |

by Knopf; $45), Richard Kluger declares,

“The nine Justices, as has oftén been said; -

constitute the least democratic branch of
the national government. Yet this, most
likely, was one reason why the Court felt
free to act: it is not compelled to nourish
the collective biases of the electorate; it

may act to curb those unsavory attitudes .

by the direct expedient of declaring them
to be intolerable among a civilized peo-
ple.” For liberal critics of federal judicial

power, such talk represents a perilous |

deluston. They argue that the meaning of

the Constitution should not be:in the |
hands of unelected judges; if people have |

been persuaded othérwise, it’s in part be-

cause the cult of Brown v. Board of Edu- |

cation has conférred excessive prestige on
an institution whose tendencies are better
symbolized by Bush v. Gore.

. Fifty years later, Brown does seem
increasingly anomalous. Before the War-
ren Court, the justices were almost never
a force for social reform, and they have
rarely assumed that role in the past two
decades, Most of the time, the judiciary

has been an obstacle to racial equality. |

Before the Civil War, the Supreme
Court, in the Dred Scott case; inter-
preted the Constitution so as to entrench
slavery. After the Civil War, the Court
sharply limited Congress’s power to pro-
tect the newly freed slaves. During the
first half of the twentieth century, the
Court did little to promote racial justice
(and for much of that time, as Frank-
furter and Jackson were painfully aware,
it was hostile to legislative attempts to
reduce economic inequality); in the last
quarter of the century, the Court’s most
important racial-discrimination decisions
struck down affirmative-action programs.

But if the Supreme Court justices aren't
the ultimate authority on what the Con-
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stitution means, who is? In “The People
Themselves” (Oxford; $29.95), Larry D.
Kramer, 2 New York University law pro-
fessot, makes a subtle and striking argu-
ment for popular control over constitu-
tional meaning. Central to his account is
a disdnction between “popular constitu-
tionalism” and “judicial supremacy”; he
thinks that the framers of the Constitu-
‘tion favored the former, but that, in re~
cent decades, we have Jost sight of their
design, ceding constitutional supremacy
to_the judiciary. Roosevelt’s coritention
that the Constitution should be seen. s
laymans instrument of government and
not “a lawyer’s contract”  perfectly cap-
tured the founders” spirit, Kramer be-
lieves. “The Supreme Court is not the
highest. authorxty in the land on- consu-
tutional law, he writes. “We are.”
In asystem of popular constitutional-
ism, the Presrdent, Congress, and the Su—
preme Court are bounc by ]

Browns harshest cr1 cs operateddmthm
the law, they were within their rights to
Ob_]éct that. the. Court mangled the Con-

They need nothave treated Brown as 1f it
had been carved in stone,

- Historically, there has rarely been a
chasm’ between popular will and judi-
cial ru]mgs A century ago, Finley Peter
Dunte’s ﬁctlonal ‘wiseacre: M. Dooley
remarked that “no matter whether th’
constitution follows th’ ﬁag ornot, th’ su—
preme court follows th’ iliction returns.”
The Court doesn’t really do that, but i its
members live in society, and they aré in-
evitably affected by the beliefs of society
andits elected representatives. When, re-
ccntly, the Court invalidated Texas’s ban
on same-sex sodomy, it relied on the fact
that this ban was inconsistent with pre-
vailing national values; most Americans
just do not support criminal prosecutions
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for consensual sexual relations among
adults. Brown can be understood in sim-
ilar terms: by 1954, segregated schools
were perceived as an outrage by at least
half of the nation’s citizens. In fact, Amer-
ican Presidents—Roosevelt, Truman,
and, to some extent, even Eisenhower—
supported a strong judicial rolein the pro-
tection of civil rights. Courts do not rule
in a-vacuum, and when they appear most
aggressive they are likely to be responding
to evolving social values.:

In “Reconsidering Roosevelt on Race
How the Presidency Paved the Road to
Brown” (Chicago; $20), the. pohtlcal sci~
enust Kevin J: McMahon elaborates this
point. He thinks that we have exagger-
ated the roles of Thurgood Marshall and
Earl Warren and undervalued the role of
Franklin Delano: Roosevelt. In McMa-
hon’s account; interpretation of the Cons=
stitution fundamentally depends on Pres-
idential decisions: Presidents have a more
or less explicit“co constitutional vision,” and
Brown, he believes; was a direct product of
Roosevelt’s. Constrained by the need to
maintain Southern support for the New
Deal, Roosevelt did proceed cautiously
on issues: of racial equality. But; in re-
shaping the federal bench; he- destroyed
the long-standing-alliance between the
Supreme Court and the South. Starting

‘in the late thirties; his Justice Depart-

ment took many steps to protect African-~
Americans, initiating litigation against
pohce brutahty, lynchmg, the poll tax, and
the “white. primary.”. And. Roosevelt’s

judges, McMahon demonstrates, were.

quite willing to use the Court’s authonty

~ toprotect therightsof the drsadvantaged

“The “presidency-focussed ‘approach,”

‘as McMahon calls it; has its limits.(Con<

sider Earl Warren, whose appointment to
the Court Eisenhower called “the biggest
damn fool rmstake I ever.made.”) But it
certainly accords with the radical shift
from the liberal Warren Court to the con-
setvative Rehnquist Court—a shift engi~
neered, above all; by Presidents Ronald
Reagan and George H: W.: Bush, who
appointed five of the nine justices cur-
rently serving. In this light, what Ogletree
and Bell deplore as the failed promise of
Brown wouild seem to be a result of Pres-
idential decisions. Because the rulings of
the Supreme Court are influenced by the
occupants. of the White House, and in
that sense by popular will, popular consti-
tutionalism is alive and well—and is largely

responsible for Brown’s limited effects.
And yet to declare; with Bell and
Ogletree, that Brown has been “undone”
presupposes a pa.rtlcular account of what
Brown is taken to “do.” Perhaps Brown
means that governments must be color-
blind—that they may never take race
into account in their decisions. If so, Su-
preme Court decisions that strike down
affirmative-action programs are continuing

- in Brown’s path. Both Bell and Ogle&ee

argue forcefully that Brown should be un-
derstood to require not color blindnessbut
an end to white supremacy and the subor-
dination of African-Americans. Thur-
good Marshall himself emphasmed the
problem of subordination, or lower-caste
status, in his arguments in Browri. I agree
that this is the preferable interpretation of
the equal-protection clause, and, if it’s
right, affirmative-action programs are fully
consistent with Brown: But how should
we choose between the color-blindness
principle and the anti-subordination prin-
ciple? The Rehnqmst Court has mostly
opted for color blindness,and Brown itself
does not expressly prohrbrt that choice.
- Was Brown, then, a failure? Suppose
that this is the: real meaning of the
Coutt’s decision: states may not; by law,
separate citizens from one another by
race, simply because forcible separation
imposes a kind of stigma, or second-class

-citizenship, that:offends the most mini~

mal understanding of humian equalrty It
is one thing to attend-all-black schools: It
is quite another to live under alegal sys-
tem that announces,ona datly basis; that
some children are not fit to be educated
with others. Brown ruled that, under the
Constitution, states may not humiliate a
class of people in that way. It may have
taken a while, but this ru]mg, atleast, has

- stuck: And on the occasion of its fiftieth

anniversary it justifies a celebration.
But it does not justify triumphalism.
Brown v. Board, despite the unanimity of
the decision, was the product of a.divided
Supreme Court and a divided nation. Its

. current meaning is up to us, not to previ-

ous generations or even to the Court that
decided it. Cautious as that Court’s jus-
tices were, Klarman notes a significant
generational fact: nearly all of its clerks
were in favor of overturning Plessy. The
one evident exception was a clerk in Jack~
son’s chambers, a Stanford-trained lawyer
who had grown up in Milwaukee. His
narne was William H. Rehnquist. ¢



